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Overview

With the increased concentration of share ownership by institutional
investors over the past several decades, the influence of proxy advisory
firms on shareholder votes has grown dramatically, all while the proxy
regulatory process has become more complex. As noted by Chairman
Jay Clayton of the US Securities and Exchange Commission (SEC),

Commission rule changes, state law changes, corporate governance practic-
es, technology and other factors have all increased the significance of share-
holder voting in our public capital markets.

With this in mind, the SEC issued two interpretive releases on August 21,
2019. This Legal Update focuses on the SEC's release that provided guid-
ance regarding the applicability of certain rules promulgated under Section
14 of the Securities Exchange Act of 1934 (Exchange Act) to proxy voting
advice (Proxy Voting Advice Guidance). ?

The SEC has been considering issues surrounding proxy advisory firms and
the proxy voting process for years. For example, it issued a concept release
in 2010 on the US Proxy System, often referred to as the “proxy plumbing”
release, which, among other topics, addressed the role and legal status of
proxy advisory firms and potential regulatory responses. 3



Proxy Voting Advice Guidance

The SEC addressed two distinct issues in its Proxy Voting Advice Guidance. First, the SEC
explained that proxy voting advice provided by a proxy advisory firm generally constitutes a
solicitation under the federal proxy rules. Second, the SEC clarified that Rule 14a-9 under the
Exchange Act, which prohibits solicitations from containing false or misleading statements or
omissions of a material fact, applies to proxy voting advice.

Proxy Voting Advice as Solicitation

Rule 14a-1(l) under the Exchange Act defines solicitation broadly to include a
‘communication to security holders under circumstances reasonably calculated to result
in the procurement, withholding or revocation of a proxy.” In the Proxy \oting Advice
Guidance, the SEC articulated its view that proxy voting advice ‘provided by a firm
marketing its expertise in researching and analyzing proxy issues for purposes of helping
its clients make proxy voting determinations (i.e., not merely performing administrative or
ministerial services) should be considered a solicitation subject to the federal proxy rules.”

According to the Proxy Voting Advice Guidance, this is the case even if the proxy

advisory firm makes recommendations based on application of its client’s own tailored voting
guidelines and even in circumstances where its client may not follow the advice provided. The
SEC distinguished proxy voting advice provided by proxy advisory firms from “unsolicited”
voting advice that a broker might give when responding to a customer inquiry because proxy
advisory firms are not “merely responding to client inquiries.” Rather, “the communication is
invited by the proxy advisory firms themselves through the marketing of their expertise in
researching and analyzing proxy issues for purposes of

helping clients make proxy voting determinations.”

Although proxy voting advice from a proxy advisory firm constitutes a solicitation, proxy
advisory firms may avail themselves of exemptions from the information and filing require-
ments of the federal proxy rules to the extent they satisfy the terms of an applicable
exemption.
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Applicability of Rule 14a-9 to Proxy Voting Advice.

The antifraud prohibitions of Rule 14a-9 apply to solicitations, regardless of whether the
solicitations are exempt from the information and filing requirements of the federal proxyrules.
Therefore, Rule 14a-9 applies to proxy voting advice and this advice may not contain
materially false or misleading statements or omit material facts that would be required to
make the advice not misleading.

This prohibition covers “Information underlying the basis of its advice or which would affect its
analysis and judgments, that would be required to make the advice not misleading.”

The Proxy Voting Advice Guidance provided three examples of types of information that a
proxy advisory firm may need to disclose to avoid a potential violation of Rule 14a-9:

> "An explanation of the methodology used to formulate its voting advice on a
particular matter (including any material deviations from the provider’s public-
ly-announced guidelines, policies, or standard methodologies for analyzing such
matters)where the omission of such information would render the voting advice
materially false or misleading,”

> "to the extent that the proxy voting advice is based on information other than the
registrant’s public disclosures, such as third party information sources, disclosure
about these information sources and the extent to which the information from
these sources differs from the public disclosures provided by the registrant if such
differences are material and the failure to disclose the differences would render
the voting advice false or misleading,” and

> “disclosure about material conflicts of interest that arise in connection with provid-
ing the proxy voting advice in reasonably sufficient detail so that the client can
assess the relevance of those conflicts.”
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Practical Considerations

By issuing proxy voting guidance approved at the commission level (as opposed to staff
guidance), the SEC has made a strong statement that it considers voting a significant
attribute of share ownership and shareholder engagement.

As guidance and interpretations of existing requirements, both the Proxy Voting Advice
Guidance and the Investment Adviser Guidance apply to the upcoming proxy
season. Therefore, proxy advisory firms and investment advisers should immediately
begin assessment of what impact the SEC's examples, suggestions and interpretations will
have on their proxy voting activities.
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Founded by Mehrteab Leul Kokeb,

Mehrteab and Getu Advocates LLP ("MLA") is a leading full-service law office in Ethiopia,
and has over 20 years experience advising and representing clients on wide range of legal
issues concerning business and investment in the country.

MLA's clients range from start-up companies, to government entities and multinational
corporations, such as, Coca Cola and General Electric (GE).

Committed to providing the highest quality of legal services, MLA offers its clients a

personalized environment to build mutual trust as well as understand their objectives and cost concerns.
The clients of MLA are guaranteed to receive legal services which are underpinned by the basic pillars of
professionalism and excellence. MLA maintains a staff of highly trained legal professionals who work
round the clock to meet clients’ needs and expectations.

MLA's primary focus is to optimize clients’ investment based on compliance driven legal strategies, and
creative options. MLA lawyers work very closely with their clients to proactively structure deals in the best
interest of the clients drawing from the rich experience the office has developed over the many years.

We advise businesses on numerous operational and ownership issues, and assist them in anticipating

issues that may arise in pursuing their business and corporate strategies. Whether it is drafting or negotiating
contracts, advising on structuring deals, or handling mergers and acquisitions, our lawyers possess the required
expertise and experience to help our clients achieve their goals
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